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Dear

CGenerally, if wvitamns or dietary supplenments are intended by the
manuf acturer for human use and purport on the label to have nedicinal
qualities, such vitamns or dietary supplenents are considered to be drugs
and are taxed at the low rate of tax. However, since not many vitamns or
dietary supplements are likely to have nedicinal clains, the vitam ns may be
considered to be a food. See 86 IIl. Adm Code 130.310. (This is a GL).

Novenmber 8, 1999

M. XXXXX:

This letter is in response to your letter dated August 20, 1999. The nature

of your letter and the information you have provided require that we respond wth
a General Information Letter, which is designed to provide general information

is not a statenent of Department policy and is not binding on the Departnent

See 2 IlII. Adm Code 1200.120(b) and (c), enclosed.

In your letter, you have stated and nmade inquiry as follows:

My name is PERSON and | am the Chief Operating Oficer for COVPANY,
CI TY/ STATE. Until recently, we have operated as a buying club and had

no representatives or agents in your state. In the mddle of this
year, we changed our structure to be nore like a direct marketing or
multi-level marketing operation. Qur distributors are independent
contractors, who often represent nultiple companies |ike ours. Al

orders are received, accepted, processed and shipped from here in
clTy. Alnost all of the products are shipped to the consumer via
BUSI NESS. The price charged for shipping is based on a percentage of
the wholesale price. | amwiting this letter for several reasons. |

have enclosed a package of our literature and product |abels to help
you in answering the foll ow ng questions.

1. Shoul d our conpany be collecting and remtting sales tax to your
st at e?
2. If we should be collecting and remtting sales tax, should we do

so based on the sales price that we collect or based on the
suggested retail prices of the products?

3. If we should be collecting and remitting sales tax, is shipping
and handling taxable in your state? Is it taxable on all
products or just on the taxable products?

4. If we should be collecting and remtting sales tax, which of the
products, if any, are taxable in your state?
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5. Finally, if we should be collecting and remtting sales tax,
should we calculate the tax based on the address the product is
shipped to, or based on the hone address of our independent
di stributor?

6. Also, is there a formor some sort of registration that we would
need to fill out, in order to collect and remt taxes? |If there
is, could you send one to ne?

Thank you for your assistance in answering these questions. I will
| ook forward to your reply. Should you have any further questions,
pl ease do not hesitate to call nme at ####.

Illinois taxes the retail sale and use of tangible personal property under
two separate but related statutes. The Retailers' COccupation Tax Act inposes a
tax upon persons engaged in the business of selling at retail tangible personal
property. 35 ILCS 120/2 (1996 State Bar Edition). The Use Tax Act inposes a tax
upon the privilege of using in this State tangi bl e personal property purchased at
retail froma retailer. 35 ILCS 105/3 (1996 State Bar Edition).

You indicate that you have representatives in Illinois soliciting orders and
that purchase orders are accepted outside of Illinois. From the limted anount
of information available, it appears that your conpany is a “retail er maintaining
a place of business in Illinois.” The definition of a "retailer maintaining a
pl ace of business in Illinois" is set forth at 86 Ill. Adm Code 150.201(i), see
encl osed. An out-of-State retailer maintaining a place of business in this State
is required to register with the State as an Illinois Use Tax collector. See the
encl osed copy of 86 Ill. Adm Code 150.801. The retailer nust collect and remt
Use Tax to the State on behalf of its Illinois custonmers even though the retailer

does not incur any Retailers' Cccupation Tax liability. The rate of tax under
the Use Tax Act is 6.25% of the selling price of the tangi ble personal property.
“Selling price” neans the consideration for a sale valued in nobney whether
received in noney or otherw se, including cash, credits, and services. See 86
I1l. Adm Code 150. 201, encl osed.

Please find enclosed a copy of 86 I1ll. Adm Code 130.310 regarding the
appropriate tax rates for food, drugs, nedicines and nedical appliances. As you
can see fromthe regulation, food that is to be consunmed off the prem ses where
it is sold (other than al coholic beverages, soft drinks, and food that has been
prepared for inmrediate consunption) is taxed at the rate of 1% plus applicable
| ocal taxes. Food is defined as any solid, liquid, powder or item intended by
the seller primarily for human internal consunption, whether sinple, conpound or
m xed, including foods such as condinents, spices, seasonings, vitamns, bottled
water and i ce. Products that do not neet the appropriate definitions of food
drugs, medicines and nedical appliances, or are food prepared by the vendor for
i medi ate consunption, are taxable at the higher State sales tax rate of 6.25%
pl us applicable |ocal taxes. Soft drinks are always taxed at the high rate.
"Soft drinks" does not include coffee, tea, non-carbonated water, infant fornula,
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mlk or mlk products, or drinks containing 50% or nore natural fruit or
veget abl e j ui ce.

A nedicine or drug is defined as any pill, powder, potion, salve, or other
preparation intended by the manufacturer for human use and that purports on the
| abel to have nmedicinal qualities. Generally, if vitamns or dietary supplenents
are intended by the manufacturer for human use and purport on the |abel to have
medi cinal qualities, such vitamns or dietary supplenents are considered to be
drugs and are taxed at the low rate of tax. However, since not nmany vitamns or
dietary supplenments are likely to have nedicinal clains, the vitam ns my be
considered to be a food. See Section 130.310(b)(1).

The manner in which food is taxed depends upon the nature of the

establishment that is selling the food. Retailers who provide seating or
facilities for on-prem ses consunption of food generally incur tax at the high
rate on all food sales (including bulk or grocery type itens). However, if

establi shnents sell both food that has been prepared for inmrediate consunption
and bulk or grocery type itens and also provide facilities for on-premses
consunption, the lower rate of tax may be charged on the bulk or grocery type
items only if the dining facilities are physically partitioned from the area
where food not for immediate consunption is sold and these facilities utilize a
separate neans of collection of receipts. See 86 Ill. Adm Code 130.310(b)(3).

If establishnments have no seating or facilities for on-prem ses consunption
of food, the tax rate incurred on food sales is determned by whether the
majority (over 50% are bulk or grocery type sales or are sales for inmediate
consunpti on. If nore than 50% of all food sales are for immedi ate consunption,
the retailer nust charge the high rate on all food sales. If nore than 50% of
all food sales are bulk or grocery type itens, all food sales are taxed at the
low rate with the exception of hot foods, food that has been prepared for
i mmedi ate consunption, alcoholic beverages, and soft drinks. See Section
130. 310( a) . Food for imrediate consunption is defined in the regulation as hot
food and food nade ready by the retailer to be eaten w thout substantial delay
after the final stage of preparation by the retailer.

In general, shipping and handling or delivery charges are includable in the
gross receipts subject to tax unless the buyer and seller agree upon such charges
separately from the selling price of the tangible personal property which is

sold. In addition, such charges must be reflective of the costs of shipping and
delivery. To the extent that these charges exceed the costs of shipping, they
are subject to tax. See 86 Ill. Adm Code 130.415, enclosed. As a technical
proposition, handling charges represent a retailer's cost of doing business, and
are consequently always includable in gross charges subject to tax. See the
encl osed copy of 86 Ill. Adm Code 130.410. However, when such charges are
stated in combination with shipping charges, they wll be nontaxable to the

extent the above tests are net.

The best evidence that shipping and handling or freight charges have been
contracted for separately from the selling price is a separate contract for
shi pping and handling or freight charges. A separate listing of freight charges
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on an invoice, by itself, is insufficient. However, docunentation that
denmonstrates that purchasers had the option of taking delivery of the property,
at the sellers' location for the agreed purchase price, or having delivery nade
by the seller for the agreed purchase price, plus an ascertained or ascertainable
delivery charge, will suffice.

Mai | order delivery charges are deenmed to be agreed upon separately fromthe
selling price of the tangible personal property being sold so long as the mail
order form requires a separate charge for delivery and so long as the charges
designated as transportation or delivery or shipping and handling are actually
reflective of the costs of such shipping, transportation or delivery. See
subsection (d) of Section 130.415. If the retailer charges a custoner shipping
and handling or delivery charges that exceed the retailer's cost of providing the
transportation or delivery, the excess amount is subject to tax.

Pl ease also find enclosed Form NUC-1, Illinois Business Registration, which
is used to register with the Departnent.

I hope this information is helpful. The Department of Revenue maintains a
Wb site, which can be accessed at ww. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

G na Roccaforte
Associ at e Counsel

GR: nsk
Enc.



